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PREFACE

These past days have reconnoitered the urgency of the in-depth study on community
development, and thus it emerges as a crucial issue. It is evident that all countries, both
developed and developing ones, are striving their best through incessant endeavors aiming
for developing and improving the welfare of their communities. Departing from the above
concern, this conference is held as a forum for experts and scholars in ASEAN to share best
practices and insights for the purpose of developing ASEAN communities, considering the
widely varying conditions—education, social, economy, and others—across the regions.

What is worth revealing is that ASEAN countries are currently facing intricating and
complicated social problems. The so-called highly varied socio-economic, educational, socio-
geographic, and cultural conditions in this region have imposed the government as well as
ASEAN communities with huge challenges to solve. ASEAN is earnestly a unity; as per 2016,
ASEAN is not a mere organization of the countries in the region, but as a community with its
torch-like motto “one vision, one identity, one community”. Researchers and academicians
are to play their great role and lend unrelenting support in solving and dynamically building
ASEAN society.

The Association of Muslim Community in ASEAN (AMCA), to arrive at the intended goal
elaborated earlier, annually organizes conferences on community development. This year, the
5th conference is hosted by University of the Philippines, organized by AMCA in collaboration
with University of Muhammadiyah Malang (UMM) Indonesia, Guro Formation Forum (GFF),
and Jose Rizal University, The Philippines. It was held in University of Philippines, 18-19 of July
2018. On behalf of AMCA, therefore, we would like to deliver our appreciation and express
our prodigious gratitude to all of our partners for facilitating and making this event successful.
There were 274 participants attended the conference and 199 papers were selected to
publish. Before they were published, 3 (three) reviewers were assigned to review each paper.
First, each reviewer reviewed the paper in terms of content and language use. Second, the
rejected paper was then sent back to the author, and the accepted paper with minor revision
was also sent back to the author to revise.

This community development conference has redounded at least three benefits. First, it
evokes the sensitivity of ASEAN experts and scholars to spotlight the realities and problems
happening in this region, impacting the population of over 650 million. Secondly, it
increasingly integrates the experts and scholars to carry out their social duties in solving social
problems in the region. Thirdly, now that academic works have been continuously done on
scientific bases, this dialogue forum is deemed necessary to achieve progressive changes for
people in this region in particular. This precious event is expected to yield best practices in
the development of science and social policies with strong emphasis on the improvement the
quality of humanity in the ASEAN region.

Latipun, Ph.D.
Secretary General of AMCA
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Abstract. The significant number of existing cases in
Industrial Relations Court proves that Deliberation for
consensus is not yvet widely employed as a local wisdom
of settlement method in the community. So far,
settlement has been conducted in the couwrt that is
perceived to deliver justice. This research employs
judicial normative method with legal approach in order
to answer the problem of dispute scttlement. On the
other hand, mediation as a way of settlement by means
of presenting third party as a mediator other than the
court refers to Industrial Dispute Settlement Act no. 2
vear 2004 and PERMA no. 1 year 2016 about mediation
proceduore clearly prescribes mediation as a settlement
alternative outside the court. The issuance of PERMA
no. 1 vear 2016 boosts deliberation for consensos in
industrial relation mediation with the sincere intention
of the dispuling parties as the essential factor and active
indication of the mediation process. The result of
mediation can be a further reference of consideration
for the Industrial Relation Court.

Keywords: Mediation, dispute settiement, industrial relations
INTRODUCTION

The continuous development is aimed at the legal
conception which is always able to push and redirect the
development as the reflection of the modern legal purposes
|11.Mochtar Kusumahatmadja proposed two ideas related
to the function of the law in the developmental context.
Firstly, the law is a tool of social engincering, which is
based on the supposition that the orderliness is required in
the social development. Secondly, the law as a tool of
development is that the law plays the role as the repulator
of human activities o move in the direction desired by the
renewal or the development itself [2].

The manpower development is under the
government responsibility in order to achieve the weliare
as mentioned in Article 27 of the Constitution of the
Republic of Indonesia of 1945, law  development
conducted through legal renewal should keep paying
attention to the plurality of the applicable law as well as the
impact of globalization [3]. The Supreme Court of the

Republic of Indonesia has been developing the law in
resolving civil cases especially regarding (o the duty of
passing through the mediation process in the court,
Basically, the Article 130 of Het Herzeine Indonesish
Reglement (HIR), 154 Rechis Reglemen: Buitengewesien
{Rbg) has provided a medium to resolve disputes in a
peaceful way. This is much more effective and efficient as
the resolution is conducted informally. Besides, such
method of resolution is independent, cheap, cooperative, as
well as both sides have no emotional tendencies.
Practically, the Article 130 HIR, 154 Rbg is applied only to
meet the formal requirements [4], in which the judge, in the
beginning of the trial, always asks whether or not both
sides have reached an agreement. I both sides have not,
the mal will go on, which n the end the judge will
recommend both sides to have reconciliation. Such way in
applying the Article 130 HIR makes the civil cases to stop
in the Supreme Court, leading the accumulated cases in the
Supreme Court. It is certainly contradictory to the principle
of justice, which is simple, fast, and low cost [5].

Industrial Relation Court is a specific court established
as the result of the demands toward disputes reselution
arising, in between employees or labors and the capital
holders. The realization of a fast, simple, and low cost trial
is the desire of every justice seeker,

Additionally, the quantity of the case received in the
District Court 1s increasing every vear. It mcans that the
cases in the High Court, especially in the Supreme Cour,
are increasing as well. It can be a burden for the Supreme
Court as the result of our own judicial system. Meanwhile,
the industrial relation conflicts between stakeholder and
labors frequently occur as the advancement of the industry
itsclf. Therefore, it will have bad impacts to the economic
condition and the harmony of the labors and stakeholders,
leading to the difficulty of actualizing the labors® right as
well as the disturbance of national stability due to the
welfare of the labors receiving less attention.

Mediation as one of dispute settlement methods
outside the court emphasizes Deliberation for consensus.
Failed mediation becomes a requirement for a cail upon
trial in Industrial Relations Courts. Now the problem arises
on how to determine the principle of Deliberation for
consensus in industrial relation dispute settlement.

Copyright © 2018, the Authors. Published by Atlantis Press.
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METHOD

Thes resexrch = 2 normative legal research, studying the
datz besad oo lew material on literature which is a process
to figere our low regulstion. as well as Jaw doctrines in
order to smswer the following legal issues. In addition, the
research wses ststute spproach and conceptual approach,

RESULT

Mediation Prescriptios

As the highes: mssitetion holding judicial power justice,
the Sepreme Court has the ssthority to adjudicaie the cases
filed and asked for jadicial revicw. =s well as keeping the
implementation of legal onder i the four mstinmons under
its authority. One of the fimctioss 15 o fill legal vacuum in
the legisiation by meking the Sepreme Court Regulation
(PERMA) which becomes 2 sechoical rule in functioning
law enforcement fairly. Ome of the reguilations is the
PERMA no. 1 of 2016 concerming Miediation which is an
improvement to the PERMA po. [ of 2008,

Mediation is a negotiating process iz dispuic scttiement
in which external parties =re newiral and ot cooperating
with one of the disputing pariies in order o belp them
achieve the agreement as the result of 2 pleasing
Deliberation. Unlike the judges amd arbiters, mediators
have the authority to adjudicate the conflict among parties;
even the disputing parties authorize the mediators o belp
solve the problems [6].

Mediation as stated in Act Number 2 of 2004 is =
separate regulation which differs from the mediation stated
in PERMA no 1 of 2016 because mediation here means the
process before trial or cxternal process. Mediation in
industrial relation is an exception fom the PERMA no. 1
of 2016 which is regulated in Article 4 section 2 stating
that excepticn case mediated is broader than before. which
is civil cases, except cases on Trade Court, Industrial
Relation Court, filed an objection toward adjudication of
Commission of Business Competiion  Monitor,
Association of Consumer Dispute Settlement, Commission
of Information, etc. From the article, it means that
industrial relation mediation is a separate mechanism that
is not subject to the PERMA no. 1 of 2016 since it has its
own exclusivity, Mediation is a good-faith-based
ordinance, in which the disputing parties submit
suggestions through the way to be solved by the mediators,
because the disputing parties are unable to. Through such
freedom, it enables the mediators to resolve innovatively
through a settlement that cannot be conducted in court.
However, the disputing parties still gain benefits. In
industrial relation mediation, Deliberation for consensus is
the main principle that should be prioritized before the
written recommendation from the mediators. Besides, it has
the principle of freedom of choosing dispute settlement

Advances in Sociai Science, Education and Hi
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institution, as well as quick, appropriate, and low cost
principles. In relation to those principles, the Act Number 2
Year 2004 places the Industrial Relation Court as a
secondary option or uwltimum remedium in  dispute
settlement, right after mediation and conciliation.

The desire of the legislator of the Act no. 2 of 2004 by
the existence of Industrial Relation Court as an exclusive
court and the principle of Deliberation for consensus is that
the realization of the relationship problems berween
workers and employers is not just an ordinary civil case.
Both parties have different standing, and dispute settlement
through reconciliation is much more cffective and efficient.
Therefore, it is so reasonable for the development of
various settlement methods out of the court. which is also
known as Alternative Dispute Resolution {ADR), such as
mediation, conciliation, expert determinaiion, and mini trial
M

The neutrality of the mediator should look at the
existing problem, the mediator may give a view to the
parties when they notice an imbalanced or unfair process, it
is necessarily applied to keep what is produced through
mediation does not result in a violation of law (legal
defect) or violate the custom (ethics / customs) that exists
in society. The existence of the neutrality of the mediator is
in a position where the parties are still mutually beneficial,
so that no party feels harmed in the agreement. The
mediator is in the "middle and neutral” position between
the disputing parties, and seeks to find a number of
agreements so as 1o achieve satisfactory results of the

parties to the dispute [&].

Deliberation for Consensus in the Industrial Dispute
Sertlement Mediation

The discussion on the scope of deliberation in resolving
the issues of social life. nation, and statc shows that
deliberation is an absolute necessity to be enforced, both on
life problems that have no clear definitions (Qur'anic verses
and Hadiths) as well as procedures for the implementation
of the problem of the existing definitions, such as the
consultative institutions, the implementation of the
livelihood of the civil or the people. the mandate that will
be given to the leaders, the appointment of leaders, the
system of living the nation and the state, education or
cultural affairs, politics, economy, law, and environment.
Associated with religious affairs that already exist, the
definition {(Nash) needs to be discussed about the practice
or law enforcement in life. In essence, consensus
deliberation has become the local wisdom that grows in the
life of Indonesian society. This continues to be developed
in the process of democracy from the simplest and the
lowest to the highest level in the administration of the state.

Labor law in the case of industnal relations is one of
the responsibilities of the government in the development
of the field of employment. Therefore. in the situation of a
dispute, then the regulation of indusirial relations regulates
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e &e Sspute by way of deliberation as the

4w o 2o Indonesian nation that has become a
o szt must be upheld. The mechanism of
e o0 imdustrial relations in consensus agreement as

L st is clearly regulated in Article 3 of Law no. 2

‘w2 on Industrial Relations Disputes Setilement

swemz Tt Industrial relations disputes must be strived o

wweive Grst in advance through bipartite Deliberations by

S ==—=tion o reach the consensus.

Ths settlement of industrial relations disputes through

mediztion is conducied under several provisions, such as:

i. Conducted by a mediator located in cach office of the
agency responsible for the labor department of the
district and city;

2. Setilement of disputes through mediation shall be made
within 30 days in accordance with Article 10 UUPPHI;
The mediator arranges meetings for both parties to

notice the core of the case and give each other an argument

and if an agreement is reached between the parties, the
partics sign the Collective Agreement witnessed by the
mediator, and it is registered in the Industrial Relations

Court at the District Court in the jurisdiction of the partics

to obtain the certificate of registration;

L. If the agreement is not reached, then dispute
settlement proceeds to appeal through the Industrial
Relations Court at the local District Court. In this case,
disputes must be resolved within 30 (thirty) days:

2. If the Mediation Deliberation does not reach an
agreement, then:

a. Mediator issued written advice;

b. Written advice no later than 10} working days from
the first mediation session must be submitted (o the
parties;

¢. The parties shall provide written replies to the
mediator whose contents receive or reject the written
advice within no later than 10 working days afler
receiving writlen advice;

d. Parties who do not give their opinion are considered
to reject written advice. If an agreement is reached
then mediation within 3 days helps to create a Joint
Agreement to be registered with the IRC in the local
PN. Conversely, if no agreement is reached, the
parties may choose to setlle the dispute through

Conciliation or Arbitration according to the type of

dispute. Ewven dispute resolution opportunities
through the TRC can be made, as dispute resolution
through the IRC must be a treatise stating a failed
Mediation or Conciliation settlement.

The emphasis of Deliberation for consensus can be
identified from the process of mediation in which disputing
parties are invited to deliver their views and discuss the
subject malter. Reviewing the process of industrial
relations dispute settiement is basically very clear that Law
no. 2 Year 2004 on industrial relations dispute settlement
priors the Deliberation consensus as local wisdom starting
from Biparti settlement. That is settlement of both parties

between workers with entreprencurs as an obligation which
must be done before settlement of dispute on other
scttiement mechanisms.

CONCLUSION

Deliberation for consensus as the noble values of the
nation's personality listed in Pancasila has become the basis
for the settlement of industrial relations disputes. This is
clearly regulated in Article 3 of Law no. 2 Year 2004 on
the Settlement of Industrial Relations Preservation also in
Perma No. | of 2016 on Mediation that cxcludes Industrial
Relations Court cases from independent mediation,

The issuance of PERMA no. 1 year 2016 boosts
Deliberation for consensus in industrial relation mediation
with the sincere intention of the disputing parties as the
essential factor and active indication of the mediation
process. The result of mediation can be a further reference
of consideration for the Industrial Relation Court,

Therefore, an effective dispute resolution model by
maximizing consensus deliberation as a local wisdom in
mediation settlement becomes very important and plays a
role as a gwde for the sake of harmonious industrial
relations.
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The significant number of existing cases in Industrial
Relations Court proves that Deliberation for
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is perceived to deliver justice. This research employs
judicial normative method with legal approach in
order to answer the problem of dispute settlement.
On the other hand, mediation as a way of settlement
by means of presenting third party as a mediator
other than the court refers to Industrial Dispute
Settlement Act no. 2 year 2004 and PERMA no. 1 year
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