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ABSTRACT

This study aims to develop a model for the effective implementation
of restitution criminal sanctions against individuals involved in
trafficking in persons. The findings of this research hold strategic
significance in terms of providing legal protection to victims and
enhancing the concept of restitution. The study focuses on evaluating
the effectiveness of imposing restitution sanctions on traffickers
through judicial decisions in Indonesia. By employing a sociological
juridical approach, this research examines legal norms and court
rulings pertaining to prosecutors' charges against individuals
involved in trafficking crimes. The analysis of these judicial decisions
reveals that out of the cases reviewed, only seven included restitution
sanctions, and none of the perpetrators fulfilled their restitution

Copyright © 2023 by Author(s). This work is licensed under a Creative Commons Attribution-
ShareAlike 4.0 International License. All writings published in this journal are personal views of the
authors and do not represent the views of this journal and the author's affiliated institutions.
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obligations. Instead, the offenders prioritized serving prison
sentences over compensating the victims. Consequently, it is essential
for prosecutors to prioritize the prosecution of perpetrators under the
Law on the Eradication of Criminal Acts of Individuals. Furthermore,
judges should consider utilizing the Law on the Eradication of Non-
Criminal Persons and emphasizing imprisonment as an alternative to
restitution.

Keywords: Restitution, Human Trafficking, Legal Protection, Victim

INTRODUCTION

Restitution is a crucial aspect of legal protection for victims of
trafficking crimes in Indonesia, as outlined in Article 48 of Law
Number 21 of 2007 concerning the Eradication of Trafficking in
Persons. It entails the compensation provided by the perpetrator of a
criminal act to the victim or their heirs, based on a court decision that
holds permanent legal authority. Restitution aims to address both
material and immaterial losses suffered by the victim or their heirs.
Alongside restitution, victims are entitled to medical and social
rehabilitation, repatriation, and reintegration, which are the
responsibilities of the state, particularly for those who have endured
physical, psychological, and social distress due to trafficking crimes.

The concept of restitution, from a victimological perspective,
centers around repairing or restoring the physical, moral, and
property losses endured by the victim. It also emphasizes the position

and rights of victims in relation to the perpetrators of criminal acts.

Available online at http://journal.unnes.ac.id/sju/index.php/jils
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Restitution serves as an indication of the offender's accountability and
demonstrates a corrective purpose within the realm of criminal cases.

The aforementioned limitations shed light on an intriguing
aspect: restitution serves a corrective or rehabilitative purpose for
victims who have suffered losses and/or endured suffering due to
criminal acts perpetrated against them. This concept and objective are
highly commendable, as they ensure a more balanced focus on victims
within the criminal justice system, contrasting with the prevailing
marginalization or neglect of victims thus far. However, in order to
uphold the integrity of the restitution sanction, diligent monitoring of
its implementation is essential.!

Shapland highlights the plight of victims of criminal acts, often
referred to as the “forgotten men”, as their role in criminal proceedings
lacks attention.? Christie, in a similar vein, argues that victims are left
completely marginalized, with their involvement in the criminal case
overshadowed by the Criminal Justice System.® Harding further

asserts that the needs of victims receive little consideration from state

1 DiBari, Dennis F. "Restoring Restitution: The Role of Proximate Causation in Child
Pornography Possession Cases where Restitution is Sought." Cardozo Law Review 33
(2011): 297-329

2 Shapland, Joanna, et al. "Situating Restorative Justice within Criminal Justice." Theoretical
Criminology 10, No. 4 (2006): 505-532. https://doi.org/10.1177/1362480606068876. See also
Shapland, Joanna, Gwen Robinson, and Angela Sorsby. Restorative Justice in Practice:
Evaluating what works for Victims and Offenders. (London: Taylor & Francis, 2011);
Shapland, Joanna, et al. Restorative Justice: The Views of Victims and Offenders, Ministry of
Justice Research Series3, No. 7 June 2007. (Sheffield, South Yorkshire: Centre for
Criminological Research University of Sheffield, 2007).

3 In more comprehensive, Nils Christie also highlighted that the victim is a particularly
heavy loser in this situation. Not only he has suffered, lost materially or become hurt,
physically or otherwise. And not only does the State take the compensation. But above
all he has lost participation in his own case. See Christie, Nils. "The Ideal Victim." From
Crime Policy to Victim Policy: Reorienting the Justice System (1986): 17-30. See also Christie,
Nils. "Restorative justice: Five dangers ahead." In Urban Crime Prevention, Surveillance,
and Restorative Justice. (London: Routledge, 2017), pp. 229-238.
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officials within the Criminal Justice System.* Similarly, Karmen and
Graborsky depict crime victims as "invisible" or "forgotten" participants
in the criminal justice process.> Stefan Zweig echoes this sentiment,
emphasizing the lack of legal protection afforded to marginalized
victims. Zweig poignantly states, "In our time, we experience too many
things too quickly for us to have good memories. We forget the victim."®
Criminology scholar Stephen Schafer draws a connection
between restitution and addressing the neglect of victims, suggesting
that merging victimology with penology can positively reshape the
concept of punishment. This alignment has the potential to refine and
improve the overall treatment of victims within the criminal justice

system.”

¢ Harding, John. Victims and Offenders: Needs and Responsibilities. (London: Bedford Square
Press, 1982).

5 Karmen, Andrew. Crime victims. (California: Brooks/Cole Publishing Company, 1984);
Karmen, Andrew. Crime Victims: An Introduction to Victimology. (Massachusetts: Cengage
Learning, 2015); Zdenkowski, George, Chris Ronalds, and Mark Richardson, eds. The
Criminal Injustice System. Volume Two. (London: Pluto Press, 1987).

6 Zweig, Stefan. The World of Yesterday. Vol. 181. (Massachusetts: Plunkett Lake Press,
2013); Lederer, Max. "Nazi Victims in the World of Books." Quarterly Journal of Current
Acquisitions 2, No.1 (1944): 91-94. https://www.jstor.org/stable/29780364; Separovi¢,
Zvonimir. Victimology: Studies of Victims. (Zagreb: Pravni Fakultet, 1985).

7 Schafer, Stephen. The Victim and His Criminal: A Study in Functional Responsibility. Vol. 34.
(New York: Random House, 1968); Schafer, Stephen. Victimology: The Victim and His
Criminal. (Reston, VA: Reston Publishing Company, 1977). It is further emphasized that
by merging victimology (the study of victims and their experiences) with penology (the
study of punishment and rehabilitation), there is an opportunity to reshape the concept
of punishment in a more victim-centered manner. This alignment recognizes that
punishment should not solely focus on the offender but should also consider the needs,
rights, and recovery of the victim. By integrating victimological principles into
penological practices, the criminal justice system can refine and improve its treatment of
victims. This can be achieved through various means, such as: (1). Prioritizing the rights
and well-being of victims: Placing greater emphasis on the needs and rights of victims
throughout the criminal justice process, ensuring their active involvement, and
providing them with support and services tailored to their specific needs. (2). Promoting
restorative justice approaches: Restorative justice seeks to address the harm caused by
the offense and repair the harm done to the victim, the community, and the offender. It
encourages dialogue, accountability, and restitution, allowing victims to have a voice
and be active participants in the resolution process. (3). Enhancing victim support and
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Furthermore, in Indonesian context, the effectiveness of the
Indonesian government's legislative efforts, particularly concerning
restitution for victims, is widely questioned in practice. While positive
legal norms are formulated and stated in judges' decisions, the actual
benefits of restitution for victims are often not realized. This
discrepancy undermines the policymakers' goal of implementing
restitution sanctions.

Many instances exist where judges' decisions regarding
restitution are not fulfilled by the convicted offenders.® They either

claim a lack of financial ability or choose to serve prison sentences

services: Ensuring that victims have access to comprehensive support and services,
including medical and psychological assistance, social rehabilitation, and practical
assistance. This can aid in their recovery and help restore their sense of security and well-
being. (4). Strengthening victim impact statements: Allowing victims to express the
impact of the crime on their lives and the restitution they deem appropriate can ensure
their voices are heard and considered during sentencing and decision-making processes.
See also Van Ness, Daniel W., et al. Restoring Justice: An Introduction to Restorative Justice.
(London: Routledge, 2022); Johnstone, Gerry. Restorative Justice: Ideas, Values, Debates.
(London: Routledge, 2013); Braithwaite, John. "Principles of Restorative Justice." In
Andrew von Hirsch, et.al (eds). Restorative Justice and Criminal Justice: Competing or
Reconcilable Paradigms (Oxford: Hart Publishing, 2003), pp. 1-20.

8 See Dahlia, Cornelia Agatha. “Kebijakan Kriminal Tentang Hak Restitusi Terhadap Anak
Korban Kekerasan Seksual (Kajian Falsafah Pemidanaan salam Penegakan Keadilan
Berdasarkan Pancasila)”. Thesis (Jakarta: Universitas Kristen Indonesia, 2022);
Alexandra, Halomoan Freddy Sitinjak. "Pemberian Restitusi dan Kompensasi Bagi
Korban Tindak Pidana Berdasarkan Nilai Keadilan." Jurnal Pendidikan dan Konseling
(JPDK) 4, No. 5 (2022): 5975-5984. https://doi.org/10.31004/jpdk.v4i5.7637; Yulianti, Swi
Wahyuningsih. "Kebijakan Pengaturan Pemberian Kompensasi dan Restitusi bagi
Korban Tindak Pidana Berbasis Prinsip Keadilan dan Kemanusiaan Perspektif Hukum
Inklusif." Jurnal Pendidikan Politik, Hukum dan Kewarganegaraan 11, No. 2 (2021): 1-22; Aji,
Wikan Sinatrio. "The Implementation of Diversion and Restorative Justice in the Juvenile
Criminal Justice System in Indonesia." Journal of Indonesian Legal Studies 4, No. 1 (2019):
73-88. https://doi.org/10.15294/jils.v4i01.23339; Prastyawan, Bachtiar Adi. "Juridical
Review of Legal Protection for Victims of Sexual Harassment as a Form of State
Responsibility.” Journal ~ of  Creativity ~ Student5, ~No. 2 (2020): 129-148.
https://doi.org/10.15294/jcs.v5i2.36274; Sitorus, Jeremya Chandra. "Victims of Sexual
Abuse: How Does the Law Protect Her?." Unnes Law Journal 5, No. 2 (2019): 255-270.
https://doi.org/10.15294/ulj.v5i1.29864.
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instead of fulfilling their restitution obligations.® This worrisome
trend highlights the need for the development of a restitution model
that truly serves the essential purpose of improving and rehabilitating
victims affected by criminal acts.

To address this issue, it is crucial to refine the current restitution
system. The developed model should be designed to effectively
benefit victims, allowing for correctional measures and
improvements in their overall well-being. By focusing on the genuine
needs and recovery of victims, this new model can ensure that
restitution serves its intended purpose, providing meaningful
support and rehabilitation to those impacted by criminal acts.

This research adopts a sociological juridical approach, aiming to
acquire empirical legal knowledge by directly engaging with its
subject matter. The study involves multiple respondents, including
police officers, prosecutors, judges, convicted individuals, and
victims of purposeful trafficking crimes. The data sources comprise
relevant laws and regulations, such as the Criminal Code (KUHP),
Law Number 21 of 2007 concerning the Eradication of Human
Trafficking, Law Number 35 of 2014 amending Law Number 23 of
2002 concerning Child Protection, and Law Number 18 of 2017
concerning the Protection of Indonesian Migrant Workers. The
analysis of laws and regulations focuses on fundamental legal
provisions and the mechanisms of restitution implementation.
Additionally, the study examines court decisions concerning the

charges and sentencing decisions of prosecutors and judges,

 Lukwira, Andreas Lucky. "Restitusi Sebagai Hukuman Tambahan yang Bermanfaat Bagi
Pelaku dan Korban Tindak Pidana." Deviance Jurnal Kriminologi 1, No. 1 (2017): 56-69;
Setiawan, Ferry. "Pertanggungjawaban Tindak Pidana Perdagangan Orang Serta Hak
Restitusi Korban Tindak Pidana Perdagangan Orang Ditinjau dari Undang Undang
Nomor 21 Tahun 2007." Deliberatif 1, No. 1 (2017): 150-166; Putri, Anggie Rizqita Herda,
and Ridwan Arifin. "Perlindungan Hukum Bagi Korban Tindak Pidana Perdagangan
Orang di Indonesia (Legal Protection for Victims of Human Trafficking Crimes in
Indonesia)." Res Judicata 2, No. 1 (2019): 170-185. http://dx.doi.org/10.29406/rj.v2i1.1340
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specifically those that involve restitution as one of the imposed
sanctions.

Regarding the convicts, the research examines their responses to
the restitution sanctions imposed and the reasons behind those
responses. By conducting a comprehensive search through the
Supreme Court's directory website for trafficking offenses, one
hundred verdicts were examined. Out of these, only thirty verdicts
found the defendants to be legally and convincingly proven guilty of
trafficking offenses. In the remaining seventy verdicts, the judges did
not specifically identify Trafficking in Persons as a criminal offense
committed by the defendants, contrary to the charges brought forth
by the prosecutors. Among the thirty convictions where defendants
were found guilty of trafficking, only seven cases involved judges
ordering restitution payments to the victims.

These findings highlight the limited implementation of
restitution as a sanction in trafficking cases, with a significant number
of defendants not being held accountable for this specific offense.
Furthermore, the low number of restitution orders indicates a need
for further examination and improvement in ensuring that victims

receive appropriate compensation for the harm they have endured.

THEORIES ON RESTITUTION FOR
VICTIMS OF CRIME

Restitution systems, dating back to ancient times, have taken various
forms throughout history.l® Generally, restitution has been well

received by victims, offenders, the general public, and individuals

10 Goldscheid, Julie. "Crime Victim Compensation in a Post-9/11 World." Tulane Law
Review 79 (2004): 167-233.
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within the criminal justice system.!! Criminal restitution refers to a
court-ordered directive, requiring the offender to financially
compensate the victim for expenses and losses incurred as a result of
the offender's crime. However, it is important to note that restitution
typically does not cover compensation for mental pain and suffering,
as a civil remedy might, but rather focuses on tangible losses suffered
by the victim.!? The essence of restitution lies in the act of repairing or
providing an equivalent for any loss, damage, or injury inflicted by
the offender upon the victim.!3

Restitution proves to be beneficial for both victims and
perpetrators, as emphasized by Margery Fry, who highlights its
advantages for both parties involved. Specifically, for victims, Barnet
and Mc. Donald's study suggests that restitution can serve as a means
of assistance. Traditionally, victims have been viewed solely as the
aggrieved party within the criminal justice system.!* However, it must
be acknowledged that restitution may not fully meet the desires and
needs of victims. This limitation arises in part from the financial

incapacity of perpetrators to fulfill restitution obligations. Many

11 Doerner, William G., and P. Steven. Victimology. (Cincinnati: Anderson Publishing Co.,
1998).

12 Anderson, Ryan. "Criminal Law: The System is Rigged: Criminal Restitution is Blind to
the Victim's Fault-State v. Riggs." Mitchell Hamline Law Review 43, No. 1 (2017): 140-180.
https://open.mitchellhamline.edu/mhlr/vol43/iss1/4

13 Shephard, Bridgett N. "Classifying Crime Victim Restitution: The Theoretical Arguments
and Practical Consequences of Labeling Restitution as Either a Criminal or Civil Law
Concept." Lewis & Clark Law Review 18 (2014): 801; Fry, Margery. "Justice for
Victims." Journal of Public Law 8, No. 1 (1959): 191-253.

14 Karmen, 1984; Karmen, 2015. See also McDonald, Christina L. Victim Advocate Program
Internship Manual. Thesis. (Muncie, Indiana: Ball State University, 2001); Burrows,
Andrew S., Ewan McKendrick, and James Edelman. Cases and Materials on the Law of
Restitution. (Oxford University Press, USA, 2007); Virgo, Graham. The Principles of the Law
of Restitution. (Oxford University Press, USA, 2015).
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perpetrators have already expended resources during the judicial
process, leaving them unable to fulfill their restitution requirements.

Despite this, restitution offers benefits to perpetrators as well.
Margery Fry asserts that while it cannot absolve perpetrators of their
guilt, restitution can contribute to healing the wounds caused and
holds educational value for the offenders.!¢ In this sense, restitution
offers an opportunity for perpetrators to acknowledge their
responsibility and actively participate in the process of repairing the
harm they have caused.

Restitution programs not only benefit victims and perpetrators
but also offer advantages for the community and the government.
Restitution studies have revealed several capabilities of restitution
programs that contribute to these benefits, particularly in reducing
recidivism rates. The effectiveness of restitution in this regard has
been highlighted in various studies.

The findings of the study, for example, demonstrate that
restitution has a preventive effect on perpetrators. This preventive
effect is based on the assumption that individuals are less likely to
reoffend once their criminal sentence, including the restitution
requirement, is completed. By holding offenders accountable and
providing them with the opportunity to make amends through
restitution, the likelihood of their future criminal behavior is
reduced.?”

15 Birney, Benjamin M. "What Can the Feds and the French Teach Us About Criminal
Restitution in Maine." Maine Law Review 65 (2012): 247-284.

16 Walklate, Sandra L. Victimology: The Victim and the Criminal Justice Process. (London:
Routledge, 2013); Capers, I. Bennett. "Against Prosecutors." Cornell Law Review 105
(2019): 1561-1610.

17 Ali, Mahrus, et al. "Compensation and Restitution for Victims of Crime in Indonesia:
Regulatory Flaws, Judicial Response, and Proposed Solution." Cogent Social Sciences 8,
No. 1 (2022): 2069910. https://doi.org/10.1080/23311886.2022.2069910; Hakim, Lukman,
and Endang Hadrian. "The Issue of Restitution for Victims in Trafficking in
Indonesia." Solid State Technology 63, No. 3 (2020): 1640-1648; Pasaribu, Ratno Timur
Habeahan. "Fulfillment of Restitution Right of Human Trafficking Crime Victim
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Reducing recidivism rates is another significant benefit of
restitution programs. Studies have indicated that the implementation
of restitution can play a role in lowering the chances of reoffending
among perpetrators. By requiring them to take responsibility for their
actions and provide restitution to their victims, restitution programs
promote a sense of accountability and encourage positive behavioral
changes. This, in turn, contributes to a safer and more rehabilitative
community.!8

In the similar context, Albert Eglash, an American psychologist,
introduced the concept of "creative restitution" to describe the theory
behind restitution. According to Eglash, restitution serves as an
effective method of rehabilitation for perpetrators. Firstly, restitution
provides perpetrators with access to meaningful activities that help
maintain their self-esteem. Eglash also believes that restitution has a
positive impact on one's emotions, acting as a psychological exercise
that trains the perpetrator's ego."

Furthermore, restitution offers additional advantages beyond its
ability to reduce recidivism rates and being more cost-effective than
traditional criminal procedures. One such benefit is its potential to
alleviate overcrowding in prisons and spare minor offenders from the

negative influences of prison life. William Tallack, secretary of the

Through Restorative Justice Approach in Criminal Justice System in
Indonesia." International Journal of Multicultural and Multireligious Understanding 7, No. 2
(2020): 504-518. http://dx.doi.org/10.18415/ijmmu.v7i2.1521
18 Takariawan, Agus, and Sherly Ayuna Putri. "Perlindungan hukum terhadap korban
human trafficking dalam perspektif Hak Asasi Manusia." Jurnal Hukum Ius Quia
Iustum 25, No. 2 (2018): 237-255. https://doi.org/10.20885/iustum.vol25.iss2.art2;
Apriyani, Maria Novita. "Restitusi Sebagai Wujud Pemenuhan Hak Korban Tindak
Pidana Kekerasan Seksual di Indonesia." Risalah Hukum 17, No. 1(2021): 1-10.
https://doi.org/10.30872/risalah.v17i1.492
19 Eglash, Albert. "Creative Restitution--A Broader Meaning for an Old Term." Journal of
Criminal Law and Criminology 48, No. 6 (1958): 617-620; Eglash, Albert. "Creative
restitution: some suggestions for prison rehabilitation programs." American Journal of
Correction 20, No. 6 (1958): 20-34.
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Howard League, stated that restitution is wiser in principle, more
reformative in its influence, more deterrent in nature, and more
economically beneficial to the community compared to current
practices.?

In this perspective, restitution is viewed as a principled approach
that fosters reconciliation between perpetrators, victims, and society.
It is seen as more likely to have a deterrent effect on offenders and is
economically advantageous for society, as it can lead to shorter prison
sentences and more efficient allocation of taxpayer funds for prison
operations. According to these views, restitution is deemed
appropriate for victims of trafficking as it aligns with their needs and
is supported by theoretical frameworks. By receiving restitution,
victims can experience a reduction in their losses and suffering,
encompassing various aspects. Additionally, there are benefits for
perpetrators, including a deterrent effect and the potential for
reconciliation with victims, while also easing the burden on
community institutions.?!

Restitution encompasses various ideologies according to Jan Van
Dijk. He proposed several ideologies that can serve as a basis for

policy development. Van Dijk introduces the term "victimagogic"?> and

20 Tallack, William. Humanity and Humanitarianism: With Special Reference to the Prison
Systems of Great Britain and the United States, the Question of Criminal Lunacy, and Capital
Punishment. (London: F.B. Kitto, 1871). See also Duckworth, A. M. E. "Restitution an
Analysis of the Victim-Offender Relationship: Towards a Working Model in
Australia." Australian & New Zealand Journal of Criminology 13, No. 4 (1980): 227-240.
https://doi.org/10.1177/000486588001300402

2 Ali, Mahrus, and Ari Wibowo. "Kompensasi dan Restitusi yang Berorientasi Pada
Korban Tindak Pidana." Yuridika 33, No. 2 (2018): 260-289.
https://doi.org/10.20473/ydk.v33i2.7414; Wijaya, Irawan Adi, and Hari Purwadi.
"Pemberian Restitusi sebagai Perlindungan Hukum Korban Tindak Pidana." Jurnal
Hukum dan Pembangunan Ekonomi 6, No. 2 (2018): 93-111.
https://doi.org/10.20961/hpe.v6i2.17728

2 The term "victimagogic" used by Van Dijk serves a specific purpose of distinguishing it
from other works that focus solely on scientific exploration. Van Dijk introduces this term
to highlight the unique nature of his approach, which goes beyond pure academic study
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identifies four main ideologies: the care ideology, resocialization or
rehabilitation ideology, retribution or criminal justice ideology, and
radical or anti-criminal justice ideology.?

The care ideology, also known as the ideology of attention, is
rooted in the principle of the welfare state. It emphasizes community
participation in shouldering the burden of suffering experienced by
individuals affected by various disasters such as disease outbreaks,
accidents, or unemployment. The central concept of this ideology is
the promotion of welfare and support for those in need. The
resocialization or rehabilitation ideology focuses on understanding
and rehabilitating the perpetrator rather than solely focusing on the
victim. This ideology seeks to facilitate the constructive
resocialization of offenders. For instance, restitution programs and
mediation programs in the United States are examples that aim to
have a rehabilitative effect on the perpetrator, going beyond
providing compensation solely to the victim.

These ideologies offer different perspectives on restitution and
shape the underlying principles of the policies and programs

implemented in response to crimes. They highlight the importance of

and aims to address real-world issues and policy implications. By using the term
"victimagogic," Van Dijk emphasizes the practical application and relevance of his work
in the field of victimology. This term signifies that his research and recommendations are
not confined to theoretical or abstract discussions but are grounded in the goal of
improving the lives of victims and informing policy decisions. In essence, Van Dijk's use
of the term "victimagogic" underscores his commitment to bridging the gap between
academia and practical solutions. It signifies his intention to move beyond scientific
inquiry and contribute to meaningful changes in the field of victimology, thereby
highlighting the importance of considering the real-life implications and consequences
of victimization.

% Van Dijk, Jan. "Crime Prevention Policy: Current State and Prospects.” Crime and Criminal
Policy in Europe, Criminological Research Report43 (1990): 205-220; Van Dijk,
Jan. Compensation: by the State or by the Offender. (The Hague, Netherlands: Ministry of
Justice, 1985). See also Van Dijk, Jan. "Free the victim: A critique of the western conception
of victimhood." International Review of Victimology 16, No. 1 (2009): 1-33.
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considering both the needs of the victim and the potential for
rehabilitation and resocialization of the offender.

The retribution or criminal justice ideology underscores the
importance of providing victims with compensation that aligns with
the severity of the crime committed against them. It also emphasizes
the need for victims to have the opportunity to participate in the
Criminal Justice System, where they can assert their demands for
compensation and seek punishment for the perpetrators.

The retribution or criminal justice ideology in the context of
victim compensation and participation emphasizes the principle that
offenders should be held accountable for their actions by providing
appropriate compensation to the victims. This ideology recognizes
the harm caused to victims and seeks to restore a sense of justice by
ensuring that offenders face consequences that align with the severity
of their crimes. Under this ideology, compensation is seen as a means
of addressing the harm suffered by victims. It is believed that victims
should receive restitution or financial compensation that reflects the
level of harm inflicted upon them. This compensation can help
alleviate the financial burdens and losses experienced by victims,
providing some form of reparation for the harm they have endured.

In addition to compensation, the retribution ideology
acknowledges the importance of victim participation in the Criminal
Justice System. It emphasizes that victims should have the
opportunity to voice their demands for compensation and contribute
to decisions regarding the punishment of the perpetrators. This
involvement allows victims to assert their rights, have their voices
heard, and seek the appropriate level of punishment for the offenders.

Victim participation can take various forms, such as providing
victim impact statements during sentencing hearings or participating
in restorative justice processes. By actively involving victims in the

Criminal Justice System, this ideology aims to empower them,
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recognize their experiences, and ensure that their interests and

demands are taken into account.

On the other hand, the radical or anti-criminal justice ideology

advocates for a new system based on civil law principles rather than

criminal law principles. This approach aims to prioritize alternative

methods of resolving conflicts and addressing harm, focusing on

restorative justice and non-punitive measures. The implementation of

this ideology has already been observed in countries like America?,
England?®, and Scotland?.

24

25

26

In the United States, retribution is reflected in sentencing practices and the determination
of penalties for criminal offenses. Judges and juries consider the nature of the crime, the
harm inflicted on the victim, and the culpability of the offender when determining the
appropriate punishment. The severity of the punishment may vary depending on factors
such as the degree of violence involved, the criminal record of the offender, and the
overall circumstances of the case. Retribution is often manifested through the imposition
of prison sentences, fines, or other punitive measures. The goal is to hold the offender
accountable for their actions and to satisfy society's sense of justice by ensuring that the
punishment fits the crime. See Moore, Michael. "Victims and retribution: a reply to
Professor Fletcher." Buffalo Criminal Law Review 3, No. 1 (1999): 65-89; Golash,
Deirdre. The Case Against Punishment: Retribution, Crime Prevention, and the Law. (New
York: NYU Press, 2005).

In England, retribution is reflected in sentencing practices, where judges consider the
seriousness of the offense and the culpability of the offender when determining the
appropriate punishment. The principle of proportionality is central to retribution, aiming
to ensure that the punishment is commensurate with the gravity of the crime committed.
The concept of retribution is guided by the idea that punishment serves both a symbolic
and moral purpose. It seeks to satisfy the sense of justice and moral outrage of the
community by holding offenders accountable for their actions. Retribution
acknowledges the harm done to victims and seeks to restore a sense of balance by
imposing appropriate punishment on the offender. In practical terms, retribution in
English criminal law is often implemented through custodial sentences, fines, or
community-based penalties. The length of the prison sentence or the amount of the fine
may vary depending on the severity of the offense, aggravating or mitigating factors,
and the individual circumstances of the case.

Retribution in Scottish criminal law emphasizes the need to hold offenders accountable
for their actions and to provide a just response to the harm caused to individuals and
society. The focus is on the moral and symbolic aspects of punishment, aiming to
maintain public confidence in the justice system and affirm societal values of fairness
and accountability. In practical terms, retribution in Scottish criminal law can be
manifested through custodial sentences, community-based penalties, fines, or other
forms of punishment deemed appropriate for the offense committed. The length of the
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In the further context, restitution, according to Galaway's
opinion, can be classified into four distinct types: monetary-victim
restitution,  monetary-community  restitution,  service-victim
restitution, and service-community restitution. Galaway developed
this classification by considering two variables: (1) the nature of the
restitution provided by the offender, whether it involves monetary
compensation or services, and (2) the recipient of the restitution,
whether it is the actual victim or a representative party.?”” The four
types of restitution can be described as follows:

1. Monetary-Victim Restitution: in this type, the offender
compensates the actual victim by providing monetary restitution.
This can involve paying a sum of money to the victim to
compensate for the harm or loss they have suffered.

2. Monetary-Community Restitution: this type of restitution
involves the offender providing monetary restitution to the
community affected by their actions. The aim is to address the
broader impact of the offense on the community as a whole.

3. Service-Victim Restitution: in this type, instead of monetary
compensation, the offender provides services directly to the
victim. These services are intended to help the victim in some way,
such as repairing damage caused by the offense or assisting them

in recovering from the harm they experienced.

sentence or the severity of the punishment may vary depending on the circumstances of
the case and the individual offender's culpability. Like in England, the application of
retribution in Scottish criminal law is subject to ongoing discussions and debates to
ensure that punishment remains fair, just, and proportionate. The Scottish legal system
is committed to maintaining a balance between the various aims of punishment and
continually reviewing and adapting sentencing practices to uphold principles of
retribution and justice.

27 Galaway, Burt. "The use of restitution." Crime & Delinquency 23, No. 1 (1977): 57-67.
https://doi.org/10.1177/001112877702300106; Heinz, Joe, Burt Galaway, and Joe Hudson.
"Restitution or parole: A follow-up study of adult offenders." Social Service Review 50, No.
1 (1976): 148-156; Galaway, Burt. "Restitution as Innovation or Unfilled Promise?." In
Towards a Critical Victimology (London: Springer, 1992), pp. 347-371.
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4. Service-Community Restitution: this type of restitution focuses on
the offender providing services to the community as a whole.
These services aim to benefit the community and address the
broader consequences of the offense.

Galaway's categorization of restitution types considers the form
of compensation and the recipient, whether it is the individual victim
or the community. By analyzing these variables, it becomes possible
to better understand and classify different forms of restitution in a

more nuanced manner.28

LAW ENFORCEMENT AGAINST HUMAN
TRAFFICKING IN INDONESIA

There are various positive legal norms that serve as the basis for law
enforcement related to human trafficking. In Indonesia, the
application of criminal sanctions for human trafficking is primarily
governed by the Criminal Code (KUHP). The relevant provisions in
the Criminal Code include Book II, Article 295, paragraph (1),
numbers 1 and 2, Article 295, paragraph (2), Article 296, Article 297,
Article 298, paragraph (1) and (2), and Article 506.

In addition to the Criminal Code, there are other laws and
regulations outside of it that address human trafficking. These
include:

1. Law No. 39 of 1999 concerning Human Rights.
2. Law No. 13 of 2003 concerning Manpower.

28 It is also further explained that: “Four combinations of restitution arrangements are
possible payments by the offender to the actual victim, perhaps through an intermediary
(the most common); earnings shared with some community agency or group serving as
a substitute victim (rather than a fine collected by the government); personal services
performed by the offender to benefit the victim (an uncommon outcome); and labor
donated by the offender for the good of the community (frequently ordered).
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3. Law No. 21 of 2007 concerning the Eradication of Trafficking.

4. Law No. 31 of 2014 concerning Amendments to Law No. 13 of
2006 concerning the Protection of Witnesses and Victims.

5. Law No. 35 of 2014 concerning Amendments to Law No. 23 of
2002 concerning Child Protection.

6. Law No. 18 of 2017 concerning the Protection of Indonesian
Migrant Workers.?

These laws are aimed at preventing trafficking crimes and
providing protection for the victims. Additionally, there are
international conventions and protocols ratified by Indonesia that
contribute to the legal framework against trafficking, such as:

1. Law No. 7 of 1984 concerning the Ratification of the Convention
on the Elimination of All Forms of Discrimination Against
Women.

2. Law No. 14 of 2009 concerning the Ratification of the Protocol to
Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children, supplementing the UN Convention against
Transnational Organized Crime (also known as the Palermo
Protocol).

3. Law No. 6 of 2011 concerning Immigration.

These legal instruments collectively form the foundation for
combating human trafficking in Indonesia, ensuring the prevention
of such crimes and the protection of the victims.

In the realm of law enforcement, the Indonesian government has
taken proactive measures to combat trafficking in persons. These
efforts are primarily executed through institutions within the

Criminal Justice System, which comprise the Police sub-system, the

» Rahman, Dina. “Perlindungan Pekerja Migran Indonesia Ditinjau dari Asas Kesetaraan
dan Keadilan Gender”. Indonesian State Law Review (ISLRev) 3, No. 2 (2021): 110-134.
https://doi.org/10.15294/islrev.v3i2.46975.
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Prosecutor's Sub-System, the Court Sub-System, and the Criminal
Institution Sub-System.

To enhance the effectiveness of law enforcement against
trafficking in persons, the government of Indonesia has established a
dedicated Task Force for the Prevention and Handling of Human
Trafficking.® This Task Force plays a pivotal role in coordinating and
streamlining efforts to prevent and address human trafficking.3!

By bringing together relevant stakeholders and agencies, the
Task Force ensures a cohesive and collaborative approach to
combatting trafficking. Its mandate includes coordinating various
activities, such as prevention initiatives, investigations, prosecutions,
victim support, and public awareness campaigns. Through the Task
Force, the government aims to optimize the impact of law
enforcement efforts and foster a comprehensive response to human

trafficking.

3 The task force has the following duties: 1) to coordinate efforts to prevent and address
trafficking offenses; 2) carry out advocacy, socialization, training, and cooperation in
both national and international cooperation; 3) monitor the progress of victim protection
implementation which includes rehabilitation, repatriation, and social reintegration; 4)
monitor the progress of implementation, law enforcement; 5) carry out reporting and
evaluation. Establishment of this task force Based on Article 58 of Law No. 21 of 2007,
the government established a task force consisting of representatives from the
government, law enforcement, civil society organizations, NGOs, professional
organizations, and researchers/academics aimed at streamlining and ensuring the
implementation of the eradication of trafficking crimes.

31 Chandrawaty, Yenny. "Penegakan Hukum dan Tanggung Jawab Negara Terhadap
Perempuan Korban Human Trafficking Sebagai Wujud Perlindungan Hak Asasi
Manusia." Jurnal Legislasi Indonesia 17, No. 4 (2020): 459-476.

% Daud, Brian Septiadi, and Eko Sopoyono. "Penerapan Sanksi Pidana Terhadap Pelaku
Perdagangan Manusia (Human Trafficking) di Indonesia."” Jurnal Pembangunan Hukum
Indonesia 1, No. 3 (2019): 352-365. https://doi.org/10.14710/jphi.v1i3.352-365; Naibaho,
Nathalina. "Human Trafficking in Indonesia: Law Enforcement Problems." Indonesia Law
Review 1, No. 1 (2011): 83-99. https://doi.org/10.15742/ilrev.vin1.48; Prasetya, Yuda.
"Legal Analysis of Human Trafficking Case as a Transnational Organized Crime that is
Threatening State Security." Lex Scientia Law Review4, No. 1 (2020): 134-141.
https://doi.org/10.15294/lesrev.v4i1.38635
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In the context law enforcement on human trafficking case, the
Sub-Police plays a crucial role in combating trafficking in persons by
not only investigating and exposing trafficking cases but also
providing support to the victims. Given that women and children
constitute the majority of victims, specialized units such as the
Women and Children Service Unit are responsible for handling these
cases within the police force.

In areas that are identified as potential origin, transit, or
destination points for trafficking crimes, the police have a strategic
role in both disclosing cases and assisting victims. In Batam, for
instance, the Women and Children Protection Unit conducts annual
anti-trafficking training for its staff, which includes the participation
of the Cyber Police.3* Similarly, in Bandung, the local police's anti-
trafficking unit trains the heads of women and child protection units
from all police units in the province.

However, it is important to note that the primary function of the
police in these cases lies in their ability to establish the fulfillment of
the elements required to determine suspects involved in trafficking.
In some instances, there may be complexities in proving that all
elements of trafficking are present, leading to potential challenges
when applying appropriate legal regulations. This situation can have
implications for the rights of the victims involved.

In the other hands, law enforcement carried out by the Public
Prosecutor sub-Prosecutor holds a strategic role, particularly

concerning the legal provisions stated in their indictment and

3 See Thilma, Dellya Ivonne. “Studi Deskriptif Mengenai Peranan Unit Pelayanan
Perempuan dan Anak (UPPA) dalam Melaksanakan Upaya Preventif dan Memberikan
Perlindungan Hukum Terhadap Anak Yang Melakukan Tindak Pidana di Wilayah
Hukum Bareskrim Mabes Polri”. Thesis (Jakarta: Universitas Bhayangkara Jakarta Raya,
2014).

% Ridho, Musa. "Peran Kepolisian dalam Pemberantasan Tindak Pidana Perdagangan
Orang (Eksploitasi Seksual) Melalui Media Elektronik." IJCLS (Indonesian Journal of
Criminal Law Studies) 1, No. 1 (2017): 1-17. https://doi.org/10.15294/ijcls.v1i1.10800
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demands. Given that numerous laws and regulations beyond the
Criminal Code specifically regulate trafficking offenses, these aspects
must be considered, especially when special circumstances arise. For
instance, if trafficking victims are children, the Public Prosecutor may
opt for alternative charges, such as utilizing the Anti-Human
Trafficking Law or the Child Protection Law. It is worth noting that
the penalties for fines in trafficking cases involving child victims are
typically higher under trafficking laws than under the Child
Protection Law itself. In some cases, the Manpower Law might be
applied more prominently than the trafficking law. Consequently, the
Public Prosecutor needs not only to demonstrate and substantiate the
elements of the criminal act but also to ensure that the victim's
interests and justice are taken into account.’® Similarly, law
enforcement carried out by the sub-Court plays a crucial role in
determining the wultimate legal framework and sanctions for
defendants. Similar to the sub-police and sub-prosecution levels,
judges must carefully consider whether to apply trafficking laws or
other regulations in their decisions. This consideration also has
implications for the rights of the victims involved.

In both instances, it is vital for law enforcement officials and
judges to exercise scrutiny and understanding when selecting the
appropriate legal provisions to apply. This will help ensure the
protection of victims' rights and promote a just legal process in

trafficking cases.

% Aisyah, Nurul. "Peran Kejaksaan dalam Penegakan Hukum Terhadap Pelaku
Perdagangan Orang." Thesis. (Tarakan: Universitas Borneo Tarakan, 2022); Erlangga,
Yogi. “Peran Jaksa Penuntut Umum dalam Penuntutan Tindak Pidana Perdagangan
Orang Berdasarkan Uu No. 21 Tahun 2007 Tentang Pemberantasan Tindak Pidana
Perdagangangan Orang Studi Kasus di Pengadilan Negeri Medan”. Thesis. (Medan:
Universitas Medan Area, 2011); Azalia, Savira Nur. “Peran Dan Efektivitas Lembaga
Bantuan Hukum Asosiasi Perempuan Indonesia Untuk Keadilan Dalam Pendampingan
Kasus Kekerasan Terhadap Perempuan”. The Digest: Journal of Jurisprudence and
Legisprudence 1, No. 2 (2020): 79-104. https://doi.org/10.15294/digest.v1i2.48622.
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RESTITUTION FOR VICTIMS OF HUMAN
TRAFFICKING: RECENT DEVELOPMENT
IN INDONESIA

The Law of the Republic of Indonesia Number 21 of 2007
concerning the Eradication of Trafficking in Persons defines
restitution in Article 1 point 13 as the payment of compensation
imposed on the perpetrator, based on a court decision with
permanent legal force, for both material and immaterial losses
suffered by the victim or their heirs. Restitution is an appropriate
measure for victims of trafficking offenses, considering the various
types of loss and suffering they may experience.

In particular, restitution for trafficking victims is relevant
because trafficking can result in four types or categories of loss and
suffering. These categories align with the discussions presented by
Shapland in his article titled "The effects of the offense." The effects
include financial losses, psychological impacts, physical harm, and
social consequences.3® This perspective is supported by Karmen's
opinion, which emphasizes that the impact experienced by victims of
victimization extends beyond mere financial losses. Victims can also
endure physical injuries and psychological distress simultaneously.3”

Therefore, restitution for trafficking victims should encompass
not only the financial aspect but also address the physical,
psychological, and social effects they have endured. This
comprehensive approach acknowledges the multifaceted nature of
the harm caused by trafficking and ensures that victims receive
appropriate compensation for the various forms of suffering they

have experienced.

% Shapland, 2007.
37 Karmen, 1984.
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In the Indonesian context, restitution granted under Law No. 21
of 2007 on trafficking is included in court rulings, but the actual
awarding of restitution to victims occurs only after the verdict has
obtained permanent legal force. This means that victims can only
exercise their rights and receive restitution once the verdict is
finalized. However, during this time, the victims' suffering continues,
and it remains uncertain whether restitution will be granted by the
judge. This situation highlights the victim's position as experiencing
"Secondary Victimization in the Criminal Justice System," where their
rights are not fully addressed or prioritized.3

Nevertheless, there have been progressive developments in
regulations to address this issue. Laws such as Law No. 31 of 2014,
concerning Amendments to Law No. 13 of 2006 on the Protection of
Witnesses and Victims, and Perma No. 1 of 2022, which pertains to
Procedures for Completing Applications and Granting Restitution
and Compensation to Victims of Criminal Acts, have introduced
mechanisms for submitting restitution claims. These mechanisms
allow victims to seek restitution both before and after the court
decision has obtained permanent legal force.

These regulatory advancements reflect a positive direction
towards enhancing the rights and support provided to victims of
trafficking. By providing options for submitting restitution claims at
different stages of the legal process, victims have a better chance of
obtaining timely and fair compensation for the harm they have
endured. This approach acknowledges the ongoing suffering of
victims and strives to mitigate the secondary victimization they may

experience within the criminal justice system.

3 Gekoski, Anna, Joanna R. Adler, and Jacqueline M. Gray. "Interviewing women bereaved
by homicide: Reports of secondary victimization by the criminal justice
system." International Review of Victimology 19, No. 3 (2013): 307-329. See also Orth, Uli.
"Secondary victimization of crime victims by criminal proceedings." Social Justice
Research 15 (2002): 313-325. https://doi.org/10.1023/A:1021210323461
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Furthermore, the process of applying for restitution before a
court decision obtains permanent legal force involves several steps.
The application is initiated by submitting a request for restitution to
the Court, which can be done through the LPSK (Indonesian National
Commission on Violence Against Women), investigators, Public
Prosecutors, or even directly by the victim. Alongside the application,
the LPSK Decision regarding the restitution amount is provided as
supporting documentation. It is the responsibility of the Public
Prosecutor to ensure that the application for restitution is included in
the criminal prosecution.

In the case of trafficking in persons, the aforementioned Perma
(Supreme Court Regulation) specifies that the court judgment should
also address the duration of imprisonment or alternative confinement
in situations where the assets of the accused and/or third parties are
insufficient to cover the restitution amount. This regulation aims to
ensure that victims of trafficking receive appropriate restitution, even
if the accused or relevant third parties are unable to provide the full
financial compensation. By including provisions for substitute
confinement, the court can guarantee that victims are not left without
restitution simply due to the lack of financial resources from the
responsible parties.

Therefore, it is highlighted that the process of applying for
restitution before a court decision with permanent legal force involves
submitting a request to the Court, supported by the LPSK Decision.
The Public Prosecutor is responsible for including the restitution
application in the criminal prosecution. In cases of trafficking, the
court judgment should address the duration of imprisonment or
alternative confinement when the accused or third parties are unable
to fulfill the restitution amount. This mechanism ensures that victims
of trafficking are not deprived of restitution solely due to financial

limitations.
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The Perma (Supreme Court Regulation) ensures the provision of
restitution for trafficking victims, distinguishing it from other
regulations. Notably, it imposes a duty on the judge to inform victims
of their right to seek restitution if they have not already applied for it.
The victims can file for restitution either before the Public Prosecutor
files charges or after a verdict has obtained permanent legal force.
Moreover, the Public Prosecutor is empowered to appeal or file for
cassation if the request for restitution is partially or fully rejected, even
when the accused is found guilty.

Regarding the application for restitution after a court decision
with permanent legal force, it starts with a Request for Restitution,
which can be directly submitted to the Court by the Applicant or
through the LPSK. The Attorney General, Military Prosecutor, or
Prosecutor is involved as a party to the restitution request. The Perma
further ensures the implementation of restitution for trafficking
victims in this context. It explicitly states that the Court must decide
on the restitution application within 21 days from the first hearing,
and the determination of restitution is considered final and binding.

Considering the provisions outlined above, it becomes evident
that trafficking victims are entitled to restitution for their losses and
suffering. The existing laws and regulations related to restitution are
comprehensive. However, the effectiveness of restitution for
trafficking victims ultimately depends on its proper implementation.
Ensuring that the rights of victims are upheld and that the restitution
process is carried out efficiently and timely is crucial in providing
meaningful support and redress for trafficking victims.

The current practice of restitution sanctions in Indonesia has
demonstrated a lack of effectiveness in providing adequate protection
for victims. Victims often do not experience the benefits or the

tangible impact of restitution sanctions. Consequently, restitution
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remains merely a hopeful concept that fails to materialize in reality,
leaving victims without the expected support and redress.

To address these issues, several models have been proposed to
enhance the effectiveness of restitution sanctions and optimize
benefits for victims.

Firstly, it is crucial for prosecutors to prioritize the utilization of
the Law on the Eradication of Trafficking in Persons and
simultaneously include restitution sanctions in their prosecution
strategies, as outlined in Article 48. In this context, prosecutors should
actively seek information from victims regarding their losses and
suffering resulting from the criminal acts inflicted upon them. Victim
Impact Statements (VIS) can serve as a basis for prosecutors to
determine the appropriate amount of restitution to be sought from the
offender. When the restitution claim is calculated accurately and
proportionally, there is a higher likelihood that offenders will comply
with and fulfill their restitution obligations.

Furthermore, if an offender is unable to fulfill their restitution
payment, the substitute confinement period should be extended to a
maximum of 6 years, aligning with the maximum penalty for
trafficking in persons offenses. Judges should also be encouraged to
apply the maximum substitute confinement period in cases where
restitution is not adequately fulfilled. This response aims to counter
the tendency of offenders to choose imprisonment instead of paying
restitution, ensuring that restitution remains a viable and meaningful
sanction.

Additionally, considering the ineffectiveness of restitution
sanctions in benefiting victims, it may be beneficial to explore the
implementation of the Crime Victims' Compensation Program (CVC).
This program would involve providing financial assistance to victims
from community funds, alleviating their suffering and providing a

measure of compensation.
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To effectively implement this model of restitution sanctions, it is
essential to enhance the analytical capabilities of law enforcement
officials in assessing the elements of trafficking crimes. Moreover, in
cases involving special circumstances that require the application of
specific regulations, victims should still have the right to seek
restitution. By implementing this model, it is expected that restitution
sanctions will become more effective in providing tangible benefits
and legal protection for victims of trafficking crimes in Indonesia.

In the further discussion, the current implementation of
restitution sanctions in Indonesia has revealed significant
shortcomings in providing robust legal protection for victims. To
address these challenges and ensure the effective implementation of
restitution sanctions, a comprehensive model is proposed. This model
aims to prioritize the rights and well-being of victims, while also
encouraging offender accountability and compliance with restitution
obligations.

1. Strengthening Legal Framework:

a. Amend existing laws and regulations to explicitly emphasize
the importance of restitution for victims of trafficking crimes.

b. Establish clear guidelines and procedures for the application,
calculation, and enforcement of restitution sanctions, ensuring
consistency and fairness throughout the process.

2. Victim-Centered Approach:

a. Enhance victim participation and empowerment by ensuring
their active involvement in the restitution process.

b. Develop comprehensive victim impact assessment
mechanisms to accurately determine the extent of losses and
suffering experienced by victims.

c. Provide training and resources for law enforcement officials,

prosecutors, and judges to better understand and respond to
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the specific needs and challenges faced by victims of

trafficking.

Proactive Prosecution:

a.

Implement proactive measures that require prosecutors to
actively seek information from victims regarding their losses
and suffering caused by trafficking crimes.

Utilize Victim Impact Statements (VIS) as an essential tool for
determining the appropriate amount of restitution sought
from offenders.

Ensure that prosecutors prioritize the inclusion of restitution
sanctions in their prosecution strategies, promoting offender

accountability and the fulfillment of restitution obligations.

Judicial Accountability:

a.

Encourage judges to impose meaningful and proportionate
restitution orders based on the circumstances of each case.
Strengthen the enforcement mechanisms to monitor and
ensure the timely and complete fulfillment of restitution
orders by offenders.

Establish guidelines for judges to consider the maximum
substitute confinement period as an alternative to restitution

when offenders fail to fulfill their obligations.

Victim Compensation Programs:

a.

Establish or enhance the Crime Victims' Compensation
Program (CVC) to provide financial assistance and support to
victims of trafficking crimes.

Allocate adequate funds and resources to the CVC to ensure
its effective operation and availability to victims in need.
Promote public awareness and engagement to encourage
contributions to the CVC, fostering community support for

victims.

Continuous Evaluation and Improvement:
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a. Establish a monitoring and evaluation mechanism to assess
the effectiveness and impact of the implemented restitution
model.

b. Regularly review and update the legal framework and
procedures to address any emerging challenges or gaps in the
restitution process.

c. Foster collaboration and knowledge-sharing among relevant
stakeholders, including government agencies, NGOs, and
international organizations, to enhance the implementation of
restitution sanctions and improve the overall protection of
trafficking victims.

By adopting this proposed model, Indonesia can strengthen its
legal protection for victims of trafficking by ensuring the effective
implementation of restitution sanctions. It is imperative to prioritize
the rights and well-being of victims, hold offenders accountable, and

provide meaningful support to aid in their recovery and restoration.

CONCLUSION

This research highlighted and confirmed that restitution has various
benefits for victims, perpetrators and the community even though
there are limited benefits to victims when there are financial
limitations from perpetrators. Restitution for Trafficking Victims in
Indonesia is ineffective because perpetrators tend to choose to
undergo imprisonment in lieu of restitution. A restitution model can
be developed that can be optimally felt by the victim. First, for the
obligation of prosecutors to prioritize using the Law on the
eradication of criminal acts of persons and at the same time include
restitution sanctions in their demands and the amount of restitution

demands is based on the Victim Impact Statement. The sentence of
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confinement in lieu of restitution to be aggravated to match the
principal crime. Second, a service-victim restitution and service-
community restitution model can be developed, in addition to substitute
imprisonment if the victim states incapacity and the assets owned and
confiscated which are then auctioned are insufficient to pay the

amount of restitution sanctions that have been decided by the judge

ACKNOWLEDGMENT

Authors would like to thank to all parties involved on this research,
especially Rector of Universitas Jenderal Soedirman, and Dean
Faculty of Law, Universitas Jenderal Soedirman, Purwokerto,
Indonesia. Authors also thank to anonymous reviewers for their

insightful and valuable comment.

REFERENCES

Aisyah, Nurul. "Peran Kejaksaan dalam Penegakan Hukum Terhadap
Pelaku Perdagangan Orang." Thesis. (Tarakan: Universitas Borneo
Tarakan, 2022).

Aji, Wikan Sinatrio. "The Implementation of Diversion and Restorative
Justice in the Juvenile Criminal Justice System in Indonesia."
Journal of Indonesian Legal Studies4, No. 1 (2019): 73-88.
https://doi.org/10.15294/jils.v4i01.23339

Alexandra, Halomoan Freddy Sitinjak. "Pemberian Restitusi dan
Kompensasi Bagi Korban Tindak Pidana Berdasarkan Nilai
Keadilan." Jurnal Pendidikan dan Konseling (JPDK) 4, No. 5 (2022):
5975-5984. https://doi.org/10.31004/jpdk.v4i5.7637

Available online at http://journal.unnes.ac.id/sju/index.php/jils


http://journal.unnes.ac.id/sju/index.php/jils
https://doi.org/10.15294/jils.v4i01.23339
https://doi.org/10.31004/jpdk.v4i5.7637

122 JILS (JOURNAL OF INDONESIAN LEGAL STUDIES) VOLUME 8(1) 2023

Ali, Mahrus, and Ari Wibowo. "Kompensasi dan Restitusi yang
Berorientasi Pada Korban Tindak Pidana." Yuridika 33, No. 2
(2018): 260-289. https://doi.org/10.20473/ydk.v33i2.7414

Ali, Mahrus, et al. "Compensation and Restitution for Victims of Crime
in Indonesia: Regulatory Flaws, Judicial Response, and Proposed
Solution." Cogent Social Sciences 8, No. 1 (2022): 2069910.
https://doi.org/10.1080/23311886.2022.2069910.

Anderson, Ryan. "Criminal Law: The System is Rigged: Criminal
Restitution is Blind to the Victim's Fault-State v. Riggs." Mitchell
Hamline  Law  Review43, No. 1 (2017):  140-180.
https://open.mitchellhamline.edu/mhlr/vol43/iss1/4

Apriyani, Maria Novita. "Restitusi Sebagai Wujud Pemenuhan Hak
Korban Tindak Pidana Kekerasan Seksual di Indonesia." Risalah
Hukum 17, No. 1(2021): 1-10.
https://doi.org/10.30872/risalah.v17i1.492

Azalia, Savira Nur. “Peran Dan Efektivitas Lembaga Bantuan Hukum
Asosiasi Perempuan Indonesia Untuk Keadilan Dalam
Pendampingan Kasus Kekerasan Terhadap Perempuan”. The
Digest: Journal of Jurisprudence and Legisprudence 1, No. 2 (2020): 79-
104. https://doi.org/10.15294/digest.v1i2.48622.

Birney, Benjamin M. "What Can the Feds and the French Teach Us
About Criminal Restitution in Maine." Maine Law Review 65
(2012): 247-284.

Braithwaite, John. "Principles of Restorative Justice." In Andrew von
Hirsch, et.al (eds). Restorative Justice and Criminal Justice:
Competing or Reconcilable Paradigms (Oxford: Hart Publishing,
2003), pp. 1-20.

Burrows, Andrew S., Ewan McKendrick, and James Edelman. Cases
and Materials on the Law of Restitution. (Oxford University Press,
USA, 2007).

Capers, I. Bennett. "Against Prosecutors." Cornell Law Review 105
(2019): 1561-1610.

Chandrawaty, Yenny. "Penegakan Hukum dan Tanggung Jawab
Negara Terhadap Perempuan Korban Human Trafficking

Available online at http://journal.unnes.ac.id/sju/index.php/jils


http://journal.unnes.ac.id/sju/index.php/jils
https://doi.org/10.20473/ydk.v33i2.7414
https://doi.org/10.1080/23311886.2022.2069910
https://open.mitchellhamline.edu/mhlr/vol43/iss1/4
https://doi.org/10.30872/risalah.v17i1.492
https://doi.org/10.15294/digest.v1i2.48622

JILS (JOURNAL OF INDONESIAN LEGAL STUDIES) VOLUME 8(1) 2023 123

Sebagai Wujud Perlindungan Hak Asasi Manusia." Jurnal Legislasi
Indonesia 17, No. 4 (2020): 459-476.

Christie, Nils. "Restorative justice: Five dangers ahead." In Urban Crime
Prevention, Surveillance, and Restorative Justice. (London:
Routledge, 2017), pp. 229-238.

Christie, Nils. "The Ideal Victim." From Crime Policy to Victim Policy:
Reorienting the Justice System (1986): 17-30.

Dahlia, Cornelia Agatha. “Kebijakan Kriminal Tentang Hak Restitusi
Terhadap Anak Korban Kekerasan Seksual (Kajian Falsafah
Pemidanaan salam Penegakan Keadilan Berdasarkan Pancasila)”.
Thesis (Jakarta: Universitas Kristen Indonesia, 2022).

Daud, Brian Septiadi, and Eko Sopoyono. "Penerapan Sanksi Pidana
Terhadap Pelaku Perdagangan Manusia (Human Trafficking) di
Indonesia." Jurnal Pembangunan Hukum Indonesia 1, No. 3 (2019):
352-365. https://doi.org/10.14710/jphi.v1i3.352-365.

DiBari, Dennis F. "Restoring Restitution: The Role of Proximate
Causation in Child Pornography Possession Cases where
Restitution is Sought." Cardozo Law Review 33 (2011): 297-329

Doerner, William G., and P. Steven. Victimology. (Cincinnati: Anderson
Publishing Co., 1998).

Duckworth, A. M. E. "Restitution an Analysis of the Victim-Offender
Relationship: Towards a Working Model in Australia." Australian
& New Zealand Journal of Criminology 13, No. 4 (1980): 227-240.
https://doi.org/10.1177/000486588001300402

Eglash, Albert. "Creative restitution: some suggestions for prison
rehabilitation programs." American Journal of Correction 20, No. 6
(1958): 20-34.

Eglash, Albert. "Creative Restitution--A Broader Meaning for an Old
Term." Journal of Criminal Law and Criminology 48, No. 6 (1958):
617-620.

Erlangga, Yogi. “Peran Jaksa Penuntut Umum dalam Penuntutan
Tindak Pidana Perdagangan Orang Berdasarkan UU No. 21
Tahun 2007 Tentang Pemberantasan Tindak Pidana
Perdagangangan Orang Studi Kasus di Pengadilan Negeri
Medan”. Thesis. (Medan: Universitas Medan Area, 2011).

Available online at http://journal.unnes.ac.id/sju/index.php/jils


http://journal.unnes.ac.id/sju/index.php/jils
https://doi.org/10.14710/jphi.v1i3.352-365
https://doi.org/10.1177/000486588001300402

124 JILS (JOURNAL OF INDONESIAN LEGAL STUDIES) VOLUME 8(1) 2023

Fry, Margery. "Justice for Victims." Journal of Public Law 8, No. 1 (1959):
191-253.

Galaway, Burt. "Restitution as Innovation or Unfilled Promise?." In
Towards a Critical Victimology (London: Springer, 1992), pp. 347-
371.

Galaway, Burt. "The use of restitution." Crime & Delinquency 23, No. 1
(1977): 57-67. https://doi.org/10.1177/001112877702300106

Gekoski, Anna, Joanna R. Adler, and Jacqueline M. Gray.
"Interviewing women bereaved by homicide: Reports of
secondary  victimization by  the  criminal  justice
system." International Review of Victimology 19, No. 3 (2013): 307-
329.

Golash, Deirdre. The Case Against Punishment: Retribution, Crime
Prevention, and the Law. (New York: NYU Press, 2005).

Goldscheid, Julie. "Crime Victim Compensation in a Post-9/11
World." Tulane Law Review 79 (2004): 167-233.

Hakim, Lukman, and Endang Hadrian. "The Issue of Restitution for
Victims in Trafficking in Indonesia." Solid State Technology 63, No.
3 (2020): 1640-1648.

Harding, John. Victims and Offenders: Needs and Responsibilities.
(London: Bedford Square Press, 1982).

Heinz, Joe, Burt Galaway, and Joe Hudson. "Restitution or parole: A
follow-up study of adult offenders." Social Service Review 50, No.
1 (1976): 148-156.

Johnstone, Gerry. Restorative Justice: Ideas, Values, Debates. (London:
Routledge, 2013).

Karmen, 1984; Karmen, 2015. See also McDonald, Christina L. Victim
Advocate Program Internship Manual. Thesis. (Muncie, Indiana: Ball
State University, 2001).

Karmen, Andrew. Crime victims. (California: Brooks/Cole Publishing
Company, 1984).

Karmen, Andrew. Crime Victims: An Introduction to Victimology.
(Massachusetts: Cengage Learning, 2015).

Available online at http://journal.unnes.ac.id/sju/index.php/jils


http://journal.unnes.ac.id/sju/index.php/jils
https://doi.org/10.1177/001112877702300106

JILS (JOURNAL OF INDONESIAN LEGAL STUDIES) VOLUME 8(1) 2023 125

Lukwira, Andreas Lucky. "Restitusi Sebagai Hukuman Tambahan
yang Bermanfaat Bagi Pelaku dan Korban Tindak
Pidana." Deviance Jurnal Kriminologi 1, No. 1 (2017): 56-69.

Moore, Michael. "Victims and retribution: a reply to Professor
Fletcher." Buffalo Criminal Law Review 3, No. 1 (1999): 65-89.

Naibaho, Nathalina. "Human Trafficking in Indonesia: Law
Enforcement Problems." Indonesia Law Review 1, No. 1 (2011): 83-
99. https://doi.org/10.15742/ilrev.v1n1.48.

Orth, Uli. "Secondary victimization of crime victims by criminal
proceedings." Social ~ Justice  Research 15  (2002):  313-325.
https://doi.org/10.1023/A:1021210323461

Pasaribu, Ratno Timur Habeahan. "Fulfillment of Restitution Right of
Human Trafficking Crime Victim Through Restorative Justice
Approach in Criminal Justice System in Indonesia." International
Journal of Multicultural and Multireligious Understanding 7, No. 2
(2020): 504-518. http://dx.doi.org/10.18415/ijmmu.v7i2.1521

Prasetya, Yuda. "Legal Analysis of Human Trafficking Case as a
Transnational Organized Crime that is Threatening State
Security." Lex Scientia Law Review4, No. 1 (2020): 134-141.
https://doi.org/10.15294/lesrev.v4i1.38635

Prastyawan, Bachtiar Adi. "Juridical Review of Legal Protection for
Victims of Sexual Harassment as a Form of State
Responsibility." Journal of Creativity Student 5, No. 2 (2020): 129-
148. https://doi.org/10.15294/jcs.v5i2.36274.

Putri, Anggie Rizqita Herda, and Ridwan Arifin. "Perlindungan
Hukum Bagi Korban Tindak Pidana Perdagangan Orang di
Indonesia (Legal Protection for Victims of Human Trafficking
Crimes in Indonesia)." Res Judicata2, No. 1 (2019): 170-185.
http://dx.doi.org/10.29406/1j.v2i1.1340

Rahman, Dina. “Perlindungan Pekerja Migran Indonesia Ditinjau dari
Asas Kesetaraan dan Keadilan Gender”. Indonesian State Law
Review (ISLRev) 3, No. 2 (2021): 110-134.
https://doi.org/10.15294/islrev.v3i2.46975.

Ridho, Musa. "Peran Kepolisian dalam Pemberantasan Tindak Pidana
Perdagangan Orang (Eksploitasi Seksual) Melalui Media

Available online at http://journal.unnes.ac.id/sju/index.php/jils


http://journal.unnes.ac.id/sju/index.php/jils
https://doi.org/10.15742/ilrev.v1n1.48
https://doi.org/10.1023/A:1021210323461
http://dx.doi.org/10.18415/ijmmu.v7i2.1521
https://doi.org/10.15294/lesrev.v4i1.38635
https://doi.org/10.15294/jcs.v5i2.36274
http://dx.doi.org/10.29406/rj.v2i1.1340
https://doi.org/10.15294/islrev.v3i2.46975

126 JILS (JOURNAL OF INDONESIAN LEGAL STUDIES) VOLUME 8(1) 2023

Elektronik." IJCLS (Indonesian Journal of Criminal Law Studies) 1,
No. 1 (2017): 1-17. https://doi.org/10.15294/ijcls.v1i1.10800

Schafer, Stephen. The Victim and His Criminal: A Study in Functional
Responsibility. Vol. 34. (New York: Random House, 1968).

Schafer, Stephen. Victimology: The Victim and His Criminal. (Reston, VA:
Reston Publishing Company, 1977).

Separovi¢, Zvonimir. Victimology: Studies of Victims. (Zagreb: Pravni
Fakultet, 1985).

Setiawan, Ferry. "Pertanggungjawaban Tindak Pidana Perdagangan
Orang Serta Hak Restitusi Korban Tindak Pidana Perdagangan
Orang Ditinjau dari Undang Undang Nomor 21 Tahun
2007." Deliberatif 1, No. 1 (2017): 150-166.

Shapland, Joanna, et al. "Situating Restorative Justice within Criminal
Justice." Theoretical Criminology 10, No. 4 (2006): 505-532.
https://doi.org/10.1177/1362480606068876

Shapland, Joanna, et al. Restorative Justice: The Views of Victims and
Offenders, Ministry of Justice Research Series 3, No. 7 June 2007.
(Sheffield, South Yorkshire: Centre for Criminological Research
University of Sheffield, 2007).

Shapland, Joanna, Gwen Robinson, and Angela Sorsby. Restorative
Justice in Practice: Evaluating what works for Victims and Offenders.
(London: Taylor & Francis, 2011).

Shephard, Bridgett N. "Classifying Crime Victim Restitution: The
Theoretical Arguments and Practical Consequences of Labeling
Restitution as Either a Criminal or Civil Law Concept." Lewis &
Clark Law Review 18 (2014): 801.

Sitorus, Jeremya Chandra. "Victims of Sexual Abuse: How Does the
Law Protect Her?." Unnes Law Journal 5, No. 2 (2019): 255-270.
https://doi.org/10.15294/ulj.v5i1.29864.

Takariawan, Agus, and Sherly Ayuna Putri. "Perlindungan hukum
terhadap korban human trafficking dalam perspektif Hak Asasi
Manusia." Jurnal Hukum Ius Quia Iustum 25, No. 2 (2018): 237-255.
https://doi.org/10.20885/iustum.vol25.iss2.art2.

Tallack, William. Humanity and Humanitarianism: With Special Reference
to the Prison Systems of Great Britain and the United States, the

Available online at http://journal.unnes.ac.id/sju/index.php/jils


http://journal.unnes.ac.id/sju/index.php/jils
https://doi.org/10.15294/ijcls.v1i1.10800
https://doi.org/10.1177/1362480606068876
https://doi.org/10.15294/ulj.v5i1.29864
https://doi.org/10.20885/iustum.vol25.iss2.art2

JILS (JOURNAL OF INDONESIAN LEGAL STUDIES) VOLUME 8(1) 2023 127

Question of Criminal Lunacy, and Capital Punishment. (London: F.B.
Kitto, 1871).

Thilma, Dellya Ivonne. “Studi Deskriptif Mengenai Peranan Unit
Pelayanan Perempuan dan Anak (UPPA) dalam Melaksanakan
Upaya Preventif dan Memberikan Perlindungan Hukum
Terhadap Anak Yang Melakukan Tindak Pidana di Wilayah
Hukum Bareskrim Mabes Polri”. Thesis (Jakarta: Universitas
Bhayangkara Jakarta Raya, 2014).

Van Dijk, Jan. "Crime Prevention Policy: Current State and
Prospects." Crime and Criminal Policy in Europe, Criminological
Research Report 43 (1990): 205-220.

Van Dijk, Jan. "Free the victim: A critique of the western conception of
victimhood." International Review of Victimology 16, No. 1 (2009): 1-
33.

Van Dijk, Jan. Compensation: by the State or by the Offender. (The Hague,
Netherlands: Ministry of Justice, 1985).

Van Ness, Daniel W., et al. Restoring Justice: An Introduction to
Restorative Justice. (London: Routledge, 2022).

Virgo, Graham. The Principles of the Law of Restitution. (Oxford
University Press, USA, 2015).

Walklate, Sandra L. Victimology: The Victim and the Criminal Justice
Process. (London: Routledge, 2013).

Wijaya, Irawan Adi, and Hari Purwadi. "Pemberian Restitusi sebagai
Perlindungan Hukum Korban Tindak Pidana." Jurnal Hukum dan
Pembangunan Ekonomi 6, No. 2 (2018): 93-111.
https://doi.org/10.20961/hpe.v6i2.17728

Yulianti, Swi Wahyuningsih. "Kebijakan Pengaturan Pemberian
Kompensasi dan Restitusi bagi Korban Tindak Pidana Berbasis
Prinsip Keadilan dan Kemanusiaan Perspektif Hukum
Inklusit." Jurnal Pendidikan Politik, Hukum dan Kewarganegaraan 11,
No. 2 (2021): 1-22.

Zdenkowski, George, Chris Ronalds, and Mark Richardson, eds. The
Criminal Injustice System. Volume Two. (London: Pluto Press, 1987).

Zweig, Stefan. The World of Yesterday. Vol. 181. (Massachusetts:
Plunkett Lake Press, 2013); Lederer, Max. "Nazi Victims in the

Available online at http://journal.unnes.ac.id/sju/index.php/jils


http://journal.unnes.ac.id/sju/index.php/jils
https://doi.org/10.20961/hpe.v6i2.17728

128 JILS (JOURNAL OF INDONESIAN LEGAL STUDIES) VOLUME 8(1) 2023

World of Books." Quarterly Journal of Current Acquisitions 2, No.1
(1944): 91-94. https://www jstor.org/stable/29780364.

Declaration of Conflicting Statements

The author(s) stated that this work is original and has not
been previously published in another journal or publication.
The author(s) also declared that there is no conflict of interest

in the publication of this article.

Funding Statement

None

Open Data Statement
All data and information in this article were available without

any restriction

Reproducibility Statement

The author(s) stated that reproducibility of this article should
be based on the Copyrights notice of this Journal under
license a Creative Commons Attribution 4.0 International (CC
BY-SA 4.0).

Available online at http://journal.unnes.ac.id/sju/index.php/jils


http://journal.unnes.ac.id/sju/index.php/jils
https://www.jstor.org/stable/29780364

	COVER.pdf (p.1-7)
	ARTIKEL.pdf (p.8-43)

